Ill.
Meyer v. Uber Technologies-Arbitration Can Be Invoked Through "Reasonably
Conspicuous" Online Terms and Conditions.

"Browsewrap" agreements generally post terms and conditions on a website via a hyperlink at the
bottom of the screen, whereas "clickwrap" agreements generally require the user to click an "I agree"
box after being presented with the terms and conditions. When assessing the sufficiency of
Browsewrap agreements, courts will consider "whether the user has actual or constructive
knowledge of a website's terms and conditions." Some wondered how consumers' confrontation
with "browsewrap" might intersect with these seemingly well-established principles favoring
arbitration. Meyer v. Uber Technologies answered that call.
In Uber Technologies, while plaintiff was registering for an account with the ride-sharing service Uber
Technologies, he received a text on his smartphone that informed him that by continuing he was
agreeing to Uber's terms of service, which included an agreement to arbitrate any disputes. Although
Plaintiff did alleged he did not read the terms of service, he had the opportunity to do so prior to
registration.
In upholding the sufficiency of the access to Uber's Terms and Conditions, the Second Circuit focused
on the structure and design of the user interface notification, acknowledging that it was uncluttered
and explicit: dark lettering on a light background. Moreover, the warning was clear with language in
caps: "By creating an Uber account, you agree to the TERMS OF SERVICE & PRIVACY POLICY." The
hyperlinks (blue and underlined) to the same appeared directly below the buttons for registration
and the entire screen was visible at once-the user did not need to scroll beyond what was
immediately visible to find the terms and conditions. Further, the notice of the Terms of Service was
provided simultaneously to enrollment, thereby connecting the contractual terms to the services to
which they applied.
The Second Circuit reasoned that "[a] reasonable user would know that by clicking the registration
button, he was agreeing to the terms and conditions accessible via the hyperlink, whether he clicked
on the hyperlink or not." This was notice that was "reasonably conspicuous" to a normal smartphone
user and enough to find that plaintiff had assented to arbitration. Although the Court agreed that
the plaintiff assented to arbitration, plaintiff is now arguing that Uber waived arbitration by litigating
the case in federal court-an issue that will be further explored.
IV.

Conclusion

The Uber Technologies decision should lend comfort to internet-based businesses in that they can
successfully employ arbitration agreements electronically. However, businesses that deploy
"clickwrap" or "browsewrap" functions should ensure that their terms and conditions are reasonably
conspicuous so the user is aware of and can easily access them before assenting to the same.
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