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Susan E. Smith and George H. Buermann. Responses are
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The fragile state of the United States drinking water
system is making waves (and headlines) across the country. The public drinking water systems in Flint, Michigan; Fresno, California; Corpus Christie, Texas; St.
Joseph, Louisiana; East Chicago, Indiana; and Hoosick
Falls, New York—to name a few—have experienced
disruptions in the past several years due to combinations
of infrastructure problems and intrusion of potentially
toxic contaminants. The events in Flint, Michigan put a
spotlight on the issue, and it has since become clear that
the problems go far beyond just that one community.
How our water authorities obtain, treat, and distribute
drinking water, and what is in the water before and after
treatment, is capturing national attention.

The National Primary Drinking Water Regulations
address ninety different chemicals, microorganisms,
and radioactive isotopes that are subject to exposure
limits on the basis of U.S. Environmental Protection
Agency (EPA) risk assessments.1 Concerns about contamination are focused on both regulated contaminants
and emerging and unregulated contaminants. The
broad array of substances that exist in drinking water
would surprise most of us. That colorless, odorless H20
is anything but simply H20.
Lead Has Grabbed The Attention Of The
Plaintiff’s Bar—Again

One contaminant that is drawing attention now is lead.
Lead contamination is a decades-old problem with a
new focus. Childhood lead poisoning associated with
lead-based paint in older housing has been the subject
of a signiﬁcant amount of personal injury litigation in
many states since the early 1990s. The focus is now
shifting to drinking water, instead of paint, as the medium of concern. Like many of the substances that are
increasingly found in drinking water, lead has certain
properties that make it useful in industry, but it also is
potentially highly toxic. Lead has been used in the U.S.
for many purposes, and in many applications, including
ammunition, ceramic glazes, batteries, paint and protective coatings, water lines and pipes, cable covering,
caulk, and as an additive in gasoline.2 It is now widespread in the environment—in air, soil, dust, and
water—because of its signature property, durability.
Lead—A Human Neuro-Toxin

Lead has been long been recognized as a neuro-toxicant
associated with a wide range of health effects.3 Past risk
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reduction efforts have focused on leaded gasoline, leadbased paint, and industrial waste. Reduction efforts
have also included restrictions on the allowable levels
of lead in toys, food cans, plumbing materials, and
public water systems; and limits on industrial emissions
of airborne lead.
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pipe corrosion and then leaching of lead from pipes and
ﬁxtures. The Newark lawsuit arises from decaying infrastructure in the form of old pipes and solders.

To complement these source reduction efforts, the U.S.
Centers for Disease Control and Prevention (CDC)
provide guidance to medical doctors and public health
ofﬁcials for managing lead exposure. Blood levels are
monitored through a public health surveillance process.
When blood lead levels reach certain benchmarks, a
range of public health interventions are initiated.
These risk reduction efforts have been highly effective,
with average blood lead levels declining by more than
90 percent since the mid-1970s.4 The EPA has
described the reduction in childhood lead exposure as
‘‘[o]ne of the 10 great public health achievements in
recent history.’’5 However, recent events have shifted
the focus back to lead as a contaminant of concern, with
water as the targeted medium.

Though household exposure from lead-based paint is
typically regarded as the primary source of exposure,
lead in drinking water has long been recognized as a
potential source.7 Its contribution to elevated blood
lead levels, however, has not been perceived as signiﬁcant. The CDC observes, ‘‘Most studies show that
exposure to lead-contaminated water alone would not
be likely to elevate blood lead levels in most adults, even
exposure to water with a lead content close to the
[EPA’s] ‘action level’ for lead of 15 parts per billion
(ppb).’’8 The EPA estimates that drinking water can
contribute over 20 percent or more of an individual’s
exposure to lead, and infants who are fed formula may
have 40 to 60 percent of their lead exposure from decaying lead-based water pipes. Nevertheless, the CDC ‘‘has
consistently afﬁrmed its position that lead-based paint
and lead-contaminated dust are the most hazardous
sources of lead for U.S. children.’’9

How Does Lead Get Into Drinking Water?

What Is The Legal Framework?

Drinking water, generally, comes from groundwater
and surface water that is processed at treatment plants
and then distributed through piping, mains, and other
ﬁxtures. The treatment process removes lead. Lead contamination of treated drinking water occurs primarily
because of corrosion from lead-containing pipes and
plumbing materials.6

Congress enacted the Safe Drinking Water Act to
‘‘assure that the water supply systems serving the public
meet minimum national standards for protection of
public health.’’10 The Act applies to ‘‘public water systems’’, deﬁned as ‘‘providing drinking water to at least
25 people or 15 service connections for at least 60 days
per year’’.11 According to the EPA, there are 152,000
public water systems in the U.S., serving more than 300
million people.12 Regulated entities must design, construct, operate, and maintain water supplies so contaminants in tap water do not exceed the standards. Premise
plumbing systems that do not meet all the exemption
criteria in SDWA Section 1411 and 40 CFR 141.3 are
also subject to regulation.

Corrosion is the underlying issue in pending personal
injury lawsuits related to lead-contaminated drinking
water systems, which have been ﬁled in Flint, Michigan; Chicago, Illinois; Philadelphia and Pittsburgh,
Pennsylvania; Fresno, California; and Newark, New
Jersey. The Flint, Michigan cases arise from a source
water change. The Chicago lawsuit involves allegations
that construction projects—street repairs, water main
repairs, or plumbing repairs—disrupt the anti-corrosive
mineral layer in the city’s water distribution pipes,
allowing high levels of lead to leach into the water.
The Philadelphia lawsuit involves similar allegations.
It also takes issue with the city’s sampling methods
for establishing compliance with the Lead and Copper
Rule. Corrosion resulting in leaching of lead from pipes
and ﬁxtures is also at issue in the Pittsburgh case. The
Fresno lawsuit arises from both a source water change
and water infrastructure work, which allegedly caused
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The Act empowers the EPA to regulate the public
drinking water supply.13 The EPA’s Safe Drinking
Water Act regulations, known as the National Primary
Drinking Water Regulations (NPDWRs), are aimed at
limiting potentially harmful contaminants in public
water systems. The Act, as amended in 1996, directs
the EPA to select contaminants for regulatory consideration on the basis of occurrence, health effects, and
meaningful opportunity for health risk reduction.14
The EPA must set either a maximum contaminant
level (MCL) or maximum contaminant level goal
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(MCLG) for each contaminant that the agency determines requires regulation. MCLGs, which are not
enforceable, are set at a level at which no known or
anticipated adverse human health effects occur.15
The EPA has adopted an MCLG of zero for lead in
drinking water, under the NPDWRs.16 To date, the
EPA has not adopted an MCL for lead in drinking
water due to concerns about feasibility.17 In this circumstance, the EPA may establish a treatment technique in lieu of an exposure limit. The treatment
technique prescribed for lead is known as the Lead
and Copper Rule (LCR).18
The LCR requires public water systems to take action
to control water corrosivity to minimize lead and copper in drinking water.19 The rule, ﬁrst enacted in 1991,
is intended to ‘‘provide maximum human health protection by reducing the lead and copper levels at consumers’ taps to as close to the MCLG as is feasible.’’20
Public water systems subject to the LCR must monitor
levels of lead and copper within their distribution system to validate that the corrosion control program is
effective. If lead concentrations exceed the action level,
currently 15 parts per billion, in more than ten percent
of the samples collected during the monitoring period,
the primacy agency may order corrective actions such as
a public education campaign focused on potential
health risks, installation of corrosion control treatment,
replacement of lead service lines, or increased frequency
of testing.21 The action level, however, is not a healthbased standard. Rather, it is a screening tool to determine if the corrosion control program is effective.22
The LCR has been effective at reducing the levels of
lead in drinking water systems. That said, LCR violations are not uncommon. In March 2016, it was
reported that 41 states had Action Level Exceedances
under the LCR in the last three ﬁscal years, and more
than 431 of the 7,000 schools subject to the LCR
reported heightened levels of lead between 2012 and
2015.23 EPA data indicates that 350 schools and daycare centers failed lead tests approximately 470 times
from 2012-2015.24
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federal requirements—49 of the 50 states have accepted
primacy, with Wyoming being the exception.25
The SDWA authorizes the EPA Administrator to bring
a civil action to compel compliance, and to issue compliance orders.26 Citizen enforcement suits against any
person ‘‘alleged to be in violation of any requirement
prescribed’’ by the Act are also authorized.27 Citizen
suits can obtain injunctive relief but not compensatory
or punitive damages.28 Common law claims also may
be viable. Public water suppliers and private property
owners who provide ﬁnished drinking water to consumers have legal exposure under common law theories of
negligence. Tort claims against public water suppliers
(and, possibly, quasi-public water suppliers) may be
preempted by statutory claims under SDWA, if the
violation of duty alleged in the negligence action constitutes violation of any SDWA regulation.
Defenses To Consider

Certain immunity-based defenses may be available to
municipal entities. Qualiﬁed immunity protects government ofﬁcials from suit unless they are ‘‘plainly
incompetent. . .or knowingly violate the law.’’29 The
public duty doctrine may also apply to bar negligence
claims against public ofﬁcials. For example, in Parkhurst
v. D.C. Water and Sewer Authority, parents of children
who had elevated blood lead levels ﬁled suit against the
D.C. Water and Sewer Authority, seeking compensatory damages and other remedies. In January 2016, the
Superior Court for the District of Columbia granted
partial summary judgment in favor of D.C. Water and
Sewer Authority on the negligence and Consumer Protection Act claims.30 The Superior Court ruled that the
‘‘public duty doctrine’’ barred the negligence claims
because it was intended to protect government entities
from lawsuits related to services provided to the public
at large, such as furnishing drinking water.31 These
defenses and immunities may limit or bar liability exposure. Tort reform measures, such as statutory caps on
damages, may also limit recoverable damages. For
example, some states, such as Maryland, cap the
amount for which a local government can be sued (in
Maryland’s case, it is generally $200,000).
On The Horizon

How Is The SDWA Enforced?

State environmental agencies are authorized to take a
primary role with implementation and enforcement of
the SDWA if the state’s regulations meet or exceed the

With an increased focus on ‘‘what’s in the water’’ and
more aggressive public health and regulatory compliance oversight, further reduction of exposure limits may
be on the horizon. The EPA is required to ‘‘review and
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revise’’ the LCR every six years.32 Proposed long-term
revisions of the LCR, aimed at minimizing exposure to
lead, creating clear and enforceable requirements; and
promoting transparency, environmental justice, and
children’s health, have been under review for many
years. In February 2016, the EPA issued letters to states
that have Safe Drinking Water Act primacy, ‘‘directing
them to work with EPA on steps to strengthen protections against lead and on a broader set of critical
priorities to keep our drinking water safe.’’33 Proposed
long-term revisions of the Lead and Copper Rule are on
the horizon. A ﬁnal rule is expected in 2019.34
The EPA also is considering implementation of a
health-based ‘‘household action level’’ benchmark for
lead in drinking water.35 The timeframe for formal
action on the proposed revisions and new standards,
however, is unclear—especially in light of the policies
of the new administration. While it is difﬁcult to predict how the new administration’s goals and policies
may impact the regulation of drinking water at the
federal level, advocates, public health professionals,
and the plaintiffs’ bar, will likely keep the spotlight
on lead and pressure state and local governments, and
private entities with potential legal exposure as public or
quasi-public water suppliers, to continue to work
towards the goal of a zero standard and elimination.

there is no signature health effect associated exclusively
with lead exposure, and drinking water is generally not
the dominant exposure pathway.36
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