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Introduction

Fred Fisher is a consultant who has spent decades in the insurance in-
dustry, and who has regularly written regarding and lectured on the duties and
responsibilities of insurance agents and brokers. He is the current Co-Chair
of the Professional Liability Defense Federation (“PLDF”) Insurance Agent/
Broker Claims Committee. Peter Biging is an attorney at Goldberg Segalla,
LLP, where he devotes a substantial portion of his practice to the represen-
tation of insurance agents and brokers, and a past chair of the Insurance
Agent/Broker Claims Committee. PLDF has asked Fred and Peter to provide
a point-counterpoint discussion of the duties and responsibilities of the whole-
sale insurance broker in the context of the procurement of insurance, and
their potential liability to the customer when the requested insurance has not
been procured. They are NOT in agreement! After you have had a chance
to review the discussion below, we look forward to hearing your comments.

will not be equipped to properly
market an account or provide the
coverage and form guidance
that only a D&O specialist can
provide, someone such as one
of Smith’s financial services bro-
kers. ....

“WXYZ is known for doing the
right thing even if it means refer-
ring business to a competitor.
We set our standards high ....
With a skilled team of first-class
professionals with unrivaled ex-
pertise in their specialties... we
guided and consulted insurance

Who's right? Who's wrong? Let the debate begin!

Point; Not “Just a Conduit;
the Myth of the Wholesale Broker Debunked

Frederick J. Fisher, J.D., CCP

Like most businesses, wholesale
brokers advertise their services on the
Internet and in print media, social net-
working sites and email blasts. Many
profess their expertise (as can be seen
from some of the following snippets of
marketing materials culled from a review
of wholesale broker websites; names
have been replaced with generic refer-
ences to fictitious corporate entities for
the purposes of this discussion):

“From autonomous vehicles to
zip-line courses, from chemi-
cal companies to schools, the
industries that require special in-
surance coverage are countless.

... That’s where the 47 specialist
wholesale brokers featured on
the following pages come into

play....”

“ABC Networks are specialists
in Environmental Insurance and
Risk Management.”

“Director & Officer Liability is one
of the more difficult and complex
lines of business we handle at
Smith & Associates. Due to the
intricacies of the various forms,
a retail insurance broker would
be wise to choose their D&O
wholesaler carefully. A generalist

agents on the best products for
companies like yours. Contact
us, or have your insurance agent,
contact us today so we can get
to work on making sure you are
properly protected, (signed)John
Doe, President”

Yet, when sued for professional
negligence, they typically claim
they are just a conduit, some-
times proclaiming they have no
duty to anyone.

Rubbish!

A wholesale insurance broker is a
licensed broker providing specialized
insurance products to retail insurance
agents and brokers (‘retail agents”)
and supporting those products with
specialized expertise as above. To my
knowledge, there is not one State that
requires a special license. In fact, they
are licensed as brokers, producers or
intermediaries depending on the State
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in which they reside. They also have
surplus lines licenses allowing them to
place coverage with non-admitted or sur-
plus lines insurers. Some may also have
special licenses for re-insurance and rail-
road rights of way insurance placements.

So do many retail brokers. Simply
put, possession of a surplus lines license
does not mean one is following a whole-
sale brokerage model. In essence, being
a wholesale broker is nothing more than
a business decision that one makes.
One wants to place insurance but does
not want to have direct contact with the
consumer, preferring to work with the
customer’s representative, commonly
referred to as the retail broker/producer,
instead. The other works directly with the
customer. That’s it, that’s the distinction.
It's simply a business model. Also true is
the fact that a “broker” is a representa-
tive of the insured, either by statute or by
common law.

There are, of course, several models
a wholesale firm may follow, just like
there are several models retail facilities
can adopt. A wholesale brokerage may
elect to operate as a 100% wholesale
firm so they may shop an account to as
many insurers as may be needed. They
may also have binding authorities in a
separate “division” involving certain spe-
cific lines of coverage. However, doing
so would probably bar them from” bro-
kering” the risk to other insurers as the
others would perceive the submission
as an attempt to “block the market” or be
perceived as adverse selection, i.e., a
poor risk they do not want to place within
their own facility. Others may create a
separate entity to “exclusively” place
business within many different binding
authorities they may have for specific
types of coverage. Thus, the wholesale
organization may be competing with oth-
ers to get into the binding facility first.

One thing is for certain. It is not true
that a wholesale broker is synonymous

with being a managing general under-
writer, a.k.a. managing underwriter (not
to be confused with a managing general
agent, a.k.a MGA, as is commonly used.
This is because an MGA is usually statu-
torily defined as an entity with underwrit-
ing and binding authority on behalf of an
admitted insurer, where the premium is
greater than 5% of the capital surplus of
said insurance company. This is consist-
ent with the NAIC Model MGA Act of
2005 and adopted by most States).

It is universally held that an insur-
ance broker represents the insured. The
standard of care is generally that of being
an order taker, i.e., to diligently obtain the
coverage requested. There are excep-
tions that could elevate one to a higher
standard of care, such as holding oneself
out as an expert as so many do in their
advertising as above. Yet, in my opinion,
irrespective of whether one is operating
in a wholesale or retail capacity, one is
a representative of the insured. Thus,
one’s obligations are to the insured, even
if one is not in direct contact with anyone
other than the insured’s designated rep-
resentative. This, of course, would be the
retail producer. In my opinion, a whole-
sale brokerage has at least the same
obligations to the insured as a retail
producer, and often, sometimes more.
This is due to the fact that many produc-
ers are “a generalist,” and the wholesaler
may profess its expertise in a given line
of coverage. This is not uncommon; the
vast majority of retail producers do not
necessarily profess their expertise and
may often use wholesalers as their “back
office” to market the account accordingly.

Numerous articles over the years
have been written specifying that the
usage of a broker is often twofold. One
reason is due to the fact wholesalers
may have access to markets the retail
broker may not be able to approach for
any number of reasons. Number two is
the fact that often, as above, wholesale

brokers profess to have expertise in a
particular line of coverage. Thus, a retail
broker may use a wholesaler not only
to obtain access to markets the retailer
cannot get to, but also to be provided
expertise that the retail producers do not
themselves have. This is quite common,
even when the insurer is admitted, and
the retail producer could go directly to
that insurer but chooses not to due to
their lack of expertise.

In fact, in 2014, the executive direc-
tor of the National Association of Profes-
sional Surplus Lines Offices (NAPSLO)
wrote:

“For the insured, it's important
that a retail agent have a rela-
tionship with wholesalers so that
when a hard-to-place risk walks
through the door, the retailer is
ready to respond with the help of
that wholesale broker. For many
agents, beginning witha NAPSLO
member is all the due diligence
required...NAPSLO-member
wholesale brokers streamline
and add value to the process of
insuring the most complex risks.
Just as a medical patient expects
a general practitioner to collabo-
rate with a specialist, insurance
clients should expect their agent
will seek out an expert solution
that's tailor-made. Wholesalers
fill that role of specialist. They
routinely deal in business that
is nuanced and as a result are
able to help efficiently discern not
only what needs to be covered
in a policy but also what is of
highest importance to the client.”

(Please note that in 2017, NAPSLO
merged with the American Association of
Managing General Agents. Said organi-
zation is now known as the Wholesale

— Continued on next page
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“...[l]n my opinion, irrespective of whether one is
operating in a wholesale or retail capacity, one is a
representative of the insured. Thus, one’s obligations
are to the insured, even if one is not in direct
contact with anyone other than the insured’s
designated representative.”

& Specialty Insurance Association
(WSIA)).

Generalist producers at the retail
level use wholesalers for one of two
reasons or both. They want access to
markets, and they want expertise. This is
well known in the industry and is another
reason why the idea of a wholesaler be-
ing simply a conduit is nonsense. Given
the foregoing, | doubt any wholesale
broker would want their competitor to
know they lack “expertise” or would take
a “conduit” approach in the event of an
E&O suit against both the retail producer
and wholesale firm. Given the advertis-
ing quoted above, more telling is the lack
of any advertising that states, in effect,
we are not here to help you or educate
you, we are here to simply get quotes
and place coverage that you order for
the insured. Somehow, | seem to have
missed such marketing and advertising
communications.

As | wrote in a previous PLDF article:

“I'll be happy to have that one
lawsuit where we failed to deliver
expertise as opposed to the 500
other lawsuits we did not have
where we did...We made recom-
mendations to our retail brokers
as what may be needed by the
insured after reviewing the ap-
plication, or even asked deeper
questions in order to determine
what else might be needed. In

other words, we were interested
in providing the Insured financial
protection, as opposed to simply
selling them some insurance. Af-
ter all, we were in fact experts in
Professional Liability and Special-
ty lines. We would provide guid-
ance and counsel with respect
to ‘gotcha’s’ that existed in the
policies whether it be in the defini-
tion of ‘claim,” insuring agreement
issues, the usage of absolute ex-
clusions, or onerous conditions or
the lack of liberal ‘conditions.” We
would give advice and counsel
to our insurance customers. The
result was that, after 20 years, |

can represent that not one insur-
ance broker we did business with
ever got sued for professional
liability for anything my firm did
or failed to do. Why? Because
we delivered our expertise...After
all, what is better, successfully
defending a lawsuit, or not having
one atall?” ®

About the
AUTHOR

Frederick J. Fisher,
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of Fisher Consulting
Group, Inc. in El Seg-
unda, CA. He is Vice
Chair of the PLDF Insur-
ance Agent/Broker Claims Committee; Member
of the Editorial Board for Agents of America; a
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of Professional Lines; a founding member and
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and lectures concerning Specialty Lines Insur-
ance Issues and coverage. He is an A.M. Best's
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an Expert witness for over 30 years. He may be
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Counterpoint: Why the Wholesale Broker
Typically Owes No Duty of Care to the Insured
in Procuring Coverage

Peter J. Biging, Esq.

| respectfully disagree with the above
argument. In making this statement, |
note that | don’t disagree with the propo-
sition that wholesale brokers may not
necessarily in all instances be properly
referred to as a mere “conduit.” The role
of the wholesale broker in any particular
transaction will be fact specific. What | do
take issue with—to the extent that is the
point of the above argument—is the con-

tention that a wholesale broker typically
will owe duties of care to the underlying
insured with respect to the procurement
of insurance.

The duties any professional may owe
to another with regard to the provision
of its professional services are typically
governed by whether there was, in fact, a
professional-client relationship in place.
Alternatively, a duty of care may arise
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even where there is no direct profession-
al-client relationship in cases where the
professional knew or reasonably should
have understood that a party was going
to be relying on its representations or its
services. In the context of a retail broker
and the insured/customer, the connec-
tive tissue between the broker and its
client is fairly simple and straightforward.
To the extent the customer has request-
ed that the broker procure insurance
coverage, and the broker has agreed to
do so, a professional-client relationship
arises. The broker, in the capacity of the
professional, is thus tasked with at the
very least either procuring the requested
coverage or advising within a reasonable
period of time of the inability to do so.
(The temporal requirement of advising
of the inability to procure the coverage
within a reasonable period of time ex-
ists because it is not unreasonable that,
having engaged a broker to purchase
insurance, a customer will expect and
anticipate that the coverage will either be
purchased or the customer will be told
that the coverage could not be procured.
Conversely, it would be unfair to subject
customers to the risk that a broker could
just never get around to either purchas-
ing the requested coverage or letting the
customer know that the coverage hasn't
been purchased.)

In a very small number of states
(e.g., New Jersey), there may be addi-
tional, fiduciary duties to provide advice
and guidance with regard to the cover-
age to purchase. In the vast majority
of other states, such a fiduciary duty of
care does not automatically attach. In
those states, a fiduciary duty of care to
provide advice and guidance regarding
the coverage to purchase, rather than
just a duty to take the order and procure
what was requested, can typically be
found to arise where there are “special
circumstances” or where a “special rela-
tionship” has arisen between the broker

and its customer. Such special circum-
stances can arise where, for example,
the broker is charging consulting fees in
addition to receiving compensation via
commissions on the premium charged
for the insurance or has entered into a
contract with the insured to provide risk
management services. Another example
of circumstances that may give rise to a
duty to advise is where the broker and
the customer have had an extended
course of dealings such that a reasona-
ble person in the broker’s position would
understand that the customer is placing
special trust and reliance in the broker to
provide such advice and guidance. Still
another example where special circum-
stances may give rise to a fiduciary duty
of care with regard to the procurement of
coverage is where the broker has had an
interaction with the insured with regard to
a question of coverage, with the insured
relying on the broker’s expertise.

to purchase coverage, and the retail
broker has determined that it will be
unable through its insurer contacts to
purchase the requested coverage at all,
or at a price point that will be accept-
able to the customer. In such instances,
the retail broker will then typically seek
to “market” the insurance request by
reaching out to a wholesale broker with
contacts with a broader range of insur-
ers, including non-admitted and surplus
lines insurers.

When the retail broker reaches out to
the wholesale broker in such instances,
the retail broker typically makes no men-
tion of this to its customer. It doesn’t
advise the customer that it is going to
be using a wholesale broker. It doesn'’t
request permission to do so. It isn’t given
authorization by the customer to do so.
The retail broker just goes ahead and
seeks the assistance of the wholesaler.
Assuming the wholesaler comes up with

“I don’t disagree with the proposition that wholesale
brokers may not necessarily in all instances be properly
referred to as a mere ‘conduit.’...What | do take issue
with ...is the contention that a wholesale broker
typically will owe duties of care to the underlying
insured with respect to the procurement of insurance.”

Assuming there are no “special
circumstances,” however, the normal
retail broker standard of care in regards
to the procurement of insurance for a
customer is, as noted above, to procure
the coverage that has been requested
or advise of the inability to do so within a
reasonable period of time. How does the
wholesale broker fit into this? In many,
if not most, instances, the wholesale
broker only comes into the picture after
the retail broker has been requested

a viable option, a quote will be provided
to the retail broker, who will then pass
the quote onto the customer for its ap-
proval. Assuming the quote is accepted,
the wholesale broker is then advised by
the retail broker to bind the coverage.
Significantly, the wholesale broker will
typically not only be wholly unknown to
the customer; the wholesale broker will
typically have no contacts of any kind
with the customer.

— Continued on next page
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For this reason, if the coverage
isn’'t procured, or it isn’'t procured in a
timely manner, or the wrong coverage
is procured and the customer is left
uninsured or underinsured for a loss, if
a lawsuit is commenced the wholesale
broker will typically take the position that
the customer has no standing to pursue
claims in either contract or common law
negligence against the wholesaler be-
cause they owed the customer no duty
of care. The reason for the wholesaler
taking this position is rooted in the law
of agency. If for some reason at the out-
set of the customer’s interactions with a
retail broker regarding the purchase of
insurance the retail broker were to tell
the customer that it intended to utilize a
wholesale broker, identify the wholesale
broker it intended to use, and obtain
the customer’s consent to make use of
that wholesale broker, the retail broker
would effectively have been granted the
authority to appoint a sub-agent for the
purpose of fulfilling its agreed obligation
to procure coverage.

But where the customer has no idea
that a wholesale insurance broker is go-
ing to be utilized, has not given instruc-
tions to use a wholesaler or specifically
assented to the use of a wholesaler, and
has no interactions of any kind with a
wholesaler, the retail broker generally
cannot be deemed to have been granted
authority to appoint a sub-agent to act
on behalf of the principal (i.e., the cus-
tomer) in regards to the transaction. So
while it would certainly be fair to argue
that the wholesale broker might owe a
duty of some sort to the retail broker, it
would not be fair to state that the whole-
sale broker—in the ordinary course of
events—would owe any duty of care to
the customer.

The significance of this as it plays
out in the context of lawsuits based on

alleged failure to procure the correct
coverage is that a wholesaler will have
a strong basis for arguing that the cus-
tomer typically should not have standing
to pursue a claim against the wholesale
broker used in the transaction. Further,
even if coverage differing from what was
originally requested has been purchased,
that is no guarantee that the retail broker
can pursue a viable claim for its part
against the wholesale broker. If, as is
typically the case, the wholesale broker
can point to a quote provided to the re-
tail broker matching with the coverage
procured, the wholesale broker will have
the ability to argue that any failure on
its part to purchase what was originally
requested was rendered moot by the fact
that the retail broker was provided with
a coverage option, and, presented with
that option, chose to ask the wholesaler
to bind the quoted coverage.

Ultimately, therefore, while | don’t
disagree that a wholesale broker taking
the position that it is a mere conduit is not
always going to be a viable argument, |
disagree with the notion that the whole-
saler will owe a duty of care—either
contractually or under common law—to
the customer except in specific circum-
stances. Where the wholesale broker
cannot be fairly characterized as having
been appointed indirectly by the custom-
er, through its duly authorized agent (as
that term is used in the context of the law
of agency), it should, in my humble opin-
ion, have a strong argument to make that
it should bear no liability to the insured
for any alleged failure to procure. And in
those instances where the insurance that
was purchased was preceded by the of-
fering of a written quote, listing all of the
policy forms to be included in the offered
coverage, which the retail broker had the
ability to review and chose to instruct the
wholesale broker to bind, the wholesale

broker will have a strong argument that
it should face no liability to anyone in-
volved in the transaction, including the
retail broker.

Conclusion

While there may be no meeting of the
minds as between Fred and Peter, they
have definitely provided food for thought
in the context of this ongoing debate.
What do you think? Please provide your
comments to Sandra Wulf, at sandra@
pldf.org. We will publish some of the
responses on the PLDF website and in-
clude them in the next PLD Quarterly. ®
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